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United States Court of Appeals for the j 
District of Columbia 

j 

_ i 

i 

a District Court of the United States for the 

District of Columbia 

Civil Action No. 4430. 

i 

George W. Mandley, Plaintiff, 
v. 

i 

Paul B. Backer, Harry E. Gladman, Defendants. 

! 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the j 

United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed April 17 1940 

District Court of the United States for the District of 

Columbia. 

Civil Action No. 4430. 

George W. Mandley, 4435 Slye Avenue, Bradbury 
Heights, Maryland, 

Plaintiff, 

v. 

Paul B. Backer, 3549 11th St., N. W., Washington, D. C., 

Harry E. Gladman, 306 Pennsylvania Ave., S. E., 

Washington, D. C., 

i 

Defendants. 

Amended Complaint for Injunction and to Declare Trust. 

1. The plaintiff is a citizen of the United States, a legal 
resident of the State of Maryland, and brings this suit in 
his own right. 

I 

I 

i 

i 

I 
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GEORGE W. MANDLEY VS. PAUL B. BACKER ET AL. 


2. iThe defendants, Paul B. Backer and Harry E. Glad- 
man, are citizens of the United States, residents of the Dis¬ 
trict of Columbia, and are sued in their own right. 

3. The plaintiff until sometime in the month of March, 
1937 was the owner of the legal title to lots 47,48, 49, 50, 51, 
and 52 in Block 44 in the subdivision Bradbury Heights, 
as per plat recorded in Plat Book 1, Folio 70, of the Land 
Records of Prince Georges County, Maryland, the same 
being improved by a residence and being of the approx¬ 
imate value of $3,*000. Prior to the month of March, 1937 
the plaintiff became in arrears in certain payments due 
from him to the Hyattsville Building Association, at Hy- 
attsville, Maryland, which payments was secured by a 

mortgage upon said lot, and said arrears totaled 
2 approximately $400.00. The plaintiff being unable 

to meet the same, engaged the services of the defen¬ 
dant Harry E. Gladman, Heal Estate Agent and Broker 
of the District of Columbia and Paul B. Backer an asso¬ 
ciate; in business of the said Gladman to take the necessary 
steps to prevent the loss of the property on account of 
such arrears; and plaintiff placed in the hands of said de¬ 
fendants, as his agents, the entire matter of handling the 
above transaction; and the said agreed and undertook the 
employment of foresaid and reported to the plaintiff that 
they would take whatever steps might be necessary to save 
the property for him and would if it became necessary 
make a temporary advance of funds for this purpose and 
would take a lien upon the property for the purpose of 
securing any such advance if and when the said advances 
should be made, and represented to the plaintiff that in 
order to secure such lien upon the said property it would 
be necessary for them to have the title to the property 
transferred to the defendant Backer who was to hold the 
same in trust for this plaintiff, subject to such lien, during 
such time as should be necessary to allow the plaintiff to 
raise the funds to repay them for their advance. 

4. Plaintiff says that he relied upon the representations 
and promises of the aforesaid defendants and permitted 
them to handle the matter for him, but that the defendants, 
instead of acting promply as they had agreed, permitted 
said property to be sold by the aforesaid Building Asso- 
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ciation, by reason of which sale the expenses of reclaiming 
said property were greatly increased; but he says that the 
defendants, Paul B. Backer and Harry E. Gladman, there¬ 
after did redeem from the said Building Association, which 
Association had purchased the property at the aforesaid 
sale, the above described real estate and took title thereto 
in the name of Paul B. Backer, representing at all times 
to this plaintiff that they were acting for him and in his 
behalf. 

3 5. And plaintiff says that he, the plaintiff, is a car¬ 

penter by trade, and poorly educated, and is unused 
to and unfamiliar with business transactions, and that he 
was lulled by the conduct and representations of the defen¬ 
dants into a false sense of security concerning his property 
aforesaid, and concerning the protection of his rights and 
interests therein; and that at no time did he have anv in- 
dependent advice concerning the same; nor was he advised 
by the defendants that he should secure such advice, but 
that on the contrary, the representations, conduct and as¬ 
surances of the defendants all led the plaintiff to rely en¬ 
tirely upon them and upon their advice without question or 
suspicion. And plaintiff says that the acts and conduct of 
the defendants were fraudulent as a matter of law, and 
■were the result of a fraudulent agreement and conspiracy 
between them to deprive this plaintiff of his property afore¬ 
said. 

6. Plaintiff alleges that during all of the time aforemen¬ 
tioned he was in possession of said property by reason of 
the agreement above set forth, under which he was to re¬ 
main in possession until the condition of his property had 
been satisfactorily adjusted; but that after the title was 
acquired by the defendant Backer, this plaintiff was ejected 
from the premises. 

7. Plaintiff further says that the defendant Backer, act¬ 
ing through defendant Gladmon, has rented the property 
aforesaid to some person unknown to plaintiff at a monthly 
rental of approximately $35.00 per month, and have refused 
to account to this plaintiff for any of said rents or profits. 

8. Plaintiff further savs that the defendants now denv the 

* » 

fact of their agency aforesaid, or that they are in any way 
accountable for their conduct aforesaid; and deny the 
agreement between them as above set forth; and that the 
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same was never reduced to writing or signed by the parties. 

9. Plaintiff holds himself now and at all times 

4 ready, willing and able to compensate the defendants 
for any just and proper expenditures they have made 

on his behalf. 

Wherefore, plaintiff prays: 

1. That process issue to the defendants requiring them 
to answer this complaint. 

2. That the Court enter a decree declaring the interest of 
the plaintiff in the property herein described. 

3. That the defendants be enjoined from disposing of 
the property herein described. 

4. That the defendants be required to account to the 
plaintiff for all rents and profits received by them. 

5. That the defendants be required to execute such deeds 
and conveyances concerning said property as may be neces¬ 
sary to effectuate the equities of the parties. 

6. And for such further relief as to the Court mav seem 

m 

just and proper. 

WTM. A. GALLAGHER 

5 Motion to Dismiss 

Filed April 22 1940 
* # * 

Comes now the defendants, Backer and Gladman, by 
their attorney, and move the Court to dismiss the Amended 
Complaint for Injunction and to Declare Trust filed here¬ 
in bv the plaintiff, and for reason therefor refers to the 
points and authorities attached hereto and made a part 
hereof and for that this Court has no jurisdiction over 
land situated in Marvland and for that this alleged oral 
agreement violates the Statute of Frauds. 

ALBERT BRICK 
Attorney for Defendants. 


6 Order to Dismiss Amended Complaint 

Filed Mav 6 1940 
* 

* # # 

This cause came on to be heard before this Honorable 
Court on the 2nd day of May, 1940, on the defendants’ mo- 
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tion to dismiss the amended complaint filed herein by the 
plaintiff, and it appearing to the Court that there was no 
jurisdiction over the land situated in the State of Mary¬ 
land and that the alleged oral agreement is invalid and un¬ 
enforceable as it is in violation of the Statute of Frauds, 
it is by the Court this 6th day of May, 1940, 

Adjudged, Ordered and Decreed that the amended com¬ 
plaint for injunction and to declare trust filed herein by 
the plaintiff, be, and the same is hereby, dismissed for that 
this Court does not have jurisdiction over land situated in 
the State of Maryland and the alleged oral agreement is 
invalid and unenforceable as violative of the Statute of 
Frauds. 

DANIEL W. O’DONOGHUE 

Justice. 

I consent to Form: 

WM. A. GALLAGHER 
Attorney for Plawtiff. 

7 Notice of Appeal 

Filed May 23 1940 

* * * 

Notice is hereby given this 23d day of May, 1940, that 
George W. Mandlev, Plaintiff hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 6th day of May, 
1940 in favor of defendants on their motion to dismiss com¬ 
plaint against said George W. Mandley 

WM. A. GALLAGHER 
Attorney for George W. Mmdley, Plaintiff 

Memorandum 

Mav 23-1940 
* 

Bond on appeal—filed. 

8 Assignment of Errors. 

Filed Mav 29 1940 
* 

* * # 

Comes now the plaintiff in this cause, and assigns as error 
the following: 
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1. That the Court erred in dismissing the amended com¬ 
plaint of the plaintiff. 

2. And other manifest error, apparent upon the record. 

WM. A. GALLAGHER 
Attorney for Plaintiff. 

9 Designation of Record . 

Filed May 29 1940 
# # * 

The Clerk of the United States District Court for the 
District of Columbia, will please prepare as the record on 
appeal in the above cause the following: 

1. The Amended Complaint. 

2. The Motion to Dismiss Amended Complaint. 

3. The Order of Court Dismissing Amended Complaint. 

4. The Assignment of Errors. 

5. This Designation of Record. 

WM. A. GALLAGHER 
Attorney for Plaintiff. 

Copy mailed to Albert Brick, att’v for defendants, this 
29th dav of Mav, 1940. 

i * WM. A. GALLAGHER, 

Attorney for Plaintiff. 

10 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby cer¬ 
tify the foregoing pages numbered from 1 to 9, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, and in compliance with Rule 
75 (g) of Rules of Civil Procedure for the District Courts 
of the United States, in cause No. 4430, Civil Action, where¬ 
in George W. Mandley is Plaintiff and Paul B. Backer, et 
al., are Defendants, as the same remains upon the files and 
of record in said Court. 
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In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of June, 1940. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7703. George W. Mandley, Ap¬ 
pellant, vs. Paul B. Backer et al. United States Court of 
Appeals for the District of Columbia. Filed Jun 29 1940 
Joseph W. Stewart, Clerk. 


i 



IN T1IE 


i 

j 

i 


United States Court of Appeals for the 
District of Columbia 


October Tekm. 1940J 

i 


No. 7703. 


SPECIAL CALENDAR; 

- I 

! 

GEORGE \\\ MAXI)LEV. Appellant. 


PAUL B. BAUKER. at. 

i 


APPELLANTS BRIEF. 


\VM. A. GALLAGHER, 
203 Union Trust Building, 
Washington. D. (\, 


Attorney f< 

>r Appellant. 

- 

' f ,i r / 

9AT*VIA TfMCS, LAW 99INTC0S. 


OATAViA. N V 


»»il! W WAUDt*. WASMIKSTOt. 

TivC 

TOWCR tUUOINC 



£ / 

i 

/ / 

f / 











SUBJECT INDEX. 


I’AGE 

I. Jurisdiction . 1 

II. Statement of Case.2-3 

Statement of Points. 4 

Summary of Argument. 4 

Argument .4-7 

Conclusion . 7 

Table of Cases. 

Beegle v. Wentz, 55 Penn. St. 369. 6 

Boynton v. Housler, 73 Penn. St. 453 . 6 

Brown v. Lynch, 1 Paige, 147. 7 

Bartlett v. Pickersgill, 4 East, 577 . 7 

Cole v. Cunningham, 133 U. S. 107,10 S. Ct. 269, 33 U. S. 

(L. ed.) 538 . 5 

Cowperthwaite v. First National Bank, 102 Penn. St. 

397 .5,7 

Church v. Kidd, 3 Hun, 254, 265 . 7 

Glass v. Hulbert, 102 Mass. 24, 39 . 7 

Heard v. Pillev, L. R. 4 Ch. 548 . 7 

Lees v. Nuttall, 1 Russ. & M. 53. 5 

Levy v. Brush, 45 N. Y. 589, 596 . 7 

Massey v. Wattes, 6 Cranch 148, 3 II. S. (L. ed.) 181 ... 5 

Ryan v. Dox, 34 N. Y. 307 . 7 

Stewart v. Duffy, 116 Ill. 147. 5 

Sanford v. Norris, 4 Abb. App. Cas. 144. 7 

Smith v. Wright, 49 Ill. 403 . 7 

Watkins v. Holman, 16 Pet. 25,10 U. S. (L. ed.) 873 ... 5 

Wolford v. Herrington, 74 Penn. St. 311.6, 7 

Woodman v. Davis, 32 Kans. 344 . 7 



























Other Authorities. 
Bigelow, the Law of Fraud, page 300 

page 451 
page 454 

10 Ruling Case Law, 365 . 

Title, 11, Section 3, D. C. Code. 







IN THE 


United States Court of Appeals for the 
District of Columbia 

October Term, 1940. 


No. 7703. 


SPECIAL CALENDAR 


GEORGE W. HANDLEY, Appellant, 

vs. 

PAUL B. BACKER, et al. 


APPELLANTS BRIEF. 


L 

Jurisdiction. 

This is an appeal from an order of the United States 
District Court for the District of Columbia, dismissing a 
complaint filed in that Court. The complaint was based up¬ 
on allegations of fraudulent acts done by two residents of 
the District of Columbia, by reason of which the plaintiff, 
who had engaged them as his agents, was injured, and de¬ 
prived of certain property rights in land situate in Mary¬ 
land. 
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The order was based upon the complaint and a motion to 
dismiss the same. 


II. 

Statement of Case. 

The bill of complaint alleges that the plaintiff, George 
W. Mandley, a carpenter by trade and a resident of Mary¬ 
land,! had been the owner of improved real estate in Prince 
George’s County, Maryland, consisting of 5 lots and a 
dwelling house, of a value of $3,000.00. He owed approxi¬ 
mately $400.00 to the Hyattsville Building Association, 
secured by a deed of trust, and being in arrears the property 
was threatened with foreclosure. Mandley engaged the 
services of the defendants Gladman and Backer, associates 
in a real estate business in the District of Columbia, and 
they undertook to do what was necessary to save the prop¬ 
erty. They further undertook, if it should become neces¬ 
sary, to make a temporary advance of funds for this pur¬ 
pose. In order to secure such advance, if and when made, 
Backer was to be given title to the property, to hold in trust 
for Mandley, until the property could be refinanced and the 
loan repaid. Gladman and Backer delayed taking the neces¬ 
sary steps to save the property, despite their agreement, 
and the property was allowed to be sold, the Building As¬ 
sociation buying it in for the amount due on it. But after 
the sale, the defendants, acting as agents for Mandley, paid 
the Building Association the amount due under the loan 
above referred to, together with the expenses of sale, and 
took title to the property in the name of the defendant 
Backer, representing to the plaintiff that in doing this they 
were acting for him and carrying out their agreement with 
him. He further says that he is poorly educated, unused to 
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business transactions, and was lulled by the acts and repre¬ 
sentations of the defendants into a false sense of security 
concerning his property and the protection being given his 
rights by the defendants; and had no independent advice 
concerning his transactions with the defendants, nor was he 
ever advised by them to seek such advice, but was led by the 
defendants to rely solely upon them and their advice with¬ 
out question or suspicion. Mandlev further alleged that 
under his agreement with the defendants he w T as to remain 
in possession of the property until a satisfactory refinancing 
and adjustment could be arranged by the defendants; but 
that, after Backer acquired the title, the plaintiff was 
ejected from the premises. He further claims that since 
his ejectment the defendants have rented the property for 
$35.00 per month, but have refused to apply the same to 
plaintiff’s indebtedness, or to account to him in any way, 
and now deny that they were his agents, and deny as well 
their agreement with him as above set forth. He admits 
that his agreement was never put into writing; and holds 
himself ready, willing and able to compensate the defend¬ 
ants for any just and proper expenditures on his behalf. 

To the complaint setting out the above facts the defend¬ 
ants interposed a motion to dismiss which was granted. 
In the order of dismissal the lower Court set out the 
grounds relied upon by the defendants, and gave such 
grounds as reason for the order: The grounds were: 

1. That the real estate referred to in the suit was situ¬ 
ated in Maryland. 

2. That the contract between plaintiff and defendants, 
not being in writing, could not be enforced. 
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Statement of Points. 

I. The Court, having juiisdiction over the parties by 
personal service of process, had jurisdiction to grant the 
relief sought in the bill of complaint. 

II. The contract was not required to be in writing, being 
outside the scope of the Statute of Frauds. 

Summary of Argument. 

I. i The complaint in the case demonstrates that the 
plaintiff is seeking relief in personam against the defend¬ 
ants (see prayers, p. 4, Record). The defendants are resi¬ 
dents of the District of Columbia and were served with 
process here. The Court has jurisdiction to give relief 
even though the property involved is outside the territorial 
limits of the Court. 

II. i The defendants cannot rely upon the statute of 
frauds to save them from the results of their fraud and mis¬ 
conduct in a case where, acting as agents for the plain¬ 
tiff, they acquired property formerly held in his name, by 
lulling him into a false sense of security. 

Argument. 

I. 

Upon neither of the points above is it thought necessary 
to make extended argument nor to cite more than one or 
two authorities. 

It is so well settled that Courts of Equity, in any case 
where they have acquired jurisdiction over the parties to a 
cause, have the power to compel such parties to do all 
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things necessary to give complete relief, even though this 
involves transferring, selling or leasing real estate outside 
of the Court’s territory, that merely to state the proposi¬ 
tion is sufficient. 

“It is—undoubtedly a recognized doctrine that in 
cases of contract, trust, or fraud, a Court of equity, 
sitting in a state and having jurisdiction of the parties, 
is competent to entertain a suit for specific perform¬ 
ance, or to establish a trust, or for a conveyance, al¬ 
though the contract, trust, or fraudulent title pertains 
to lands in another state or country and such lands are 
necessarily affected by the Court’s decree.” 10Ruling- 
C ase Law, 365 . Massey v. Watts, 6 Cranch 148, 3 u. 
STIC, ed.) i8f; Watkins v. Holman, 16 Pet. 25, 10 U. 
S. (L. ed.) 873; Cole v. Cunningham, 133 U. S. 107, 
10 S. Ct. 269, 33 U. S. (L. ed.) 538. 

II. 


The best statement of the law concerning the Statute of 
Frauds involved in the second proposition of law, will be 
found in Bigelow, the Law of Fraud, page 306: 

“If an agent employed to purchase an estate for 
his principal, in •which his principal already has an 
interest, or for buying which the principal has furnish¬ 
ed funds, become the purchaser for himself, equity will 
treat him as a trustee for his principal. So in the case 
of a judicial sale if one, not the defendant in the judg¬ 
ment, having an interest in lands, or having furnished 
money to buy them, is induced to confide in the verbal 
promise of another to purchase for the benefit of the 
promisee, at the sale, and accordingly allows the 
promisor to become the holder of the legal title, any 
subsequent denial by the latter of his duty in the owner¬ 
ship will be a fraud; he holds the title as trustee for his 
employer. ’ ’ Citing: 

Lees v’. Nuttall, 1 Russ. & M. 53. 

Stewart v. Duffy, 116 Ill. 147. 

Cowperthwaite v. First National Bank, 102 Penn. 

St. 397. 
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Wolford v. Herrington, 74 Penn. St. 311. 
Beegle v. Wentz, 55 Penn. St. 369. 
Boynton v. Housler, 73 Perm St. 453. 


And again at page 451 the same author says: 

“A similar principal applies to * # * resulting trusts 
in land. Such trusts are in terms excepted from the 
'Statute of Frauds. The question then is, what the 
statute, intended as it is to prevent fraud, excludes 
under this designation; for the principle of interpreta¬ 
tion in regard to the statute is, that where there is 
fraud, constructive or actual, the want of a writing 
shall not be set up. ‘The Statute of Frauds was not 
made to cover fraud.’ ” 


(The Statute of Frauds in the District of Columbia con¬ 
tain^ the same express exception referred to by the author. 
Title 11, Section 3, D. C. Code.) 

“* * * It is held that if the principal or employer 
were already interested in the land bought in the name 
of the agent, the former will be entitled to the benefit 
of the latter’s purchase, if such be the agreement, even 
though the agent furnish the entire purchase-money. 
Such a case clearly stands upon as good a footing as 
the case of a purchase by the agent of land for himself 
out of money furnished by the principal, when the 
principal had no previous interest in the premises. In 
either case a different rule would permit the agent 
to make use of his employer’s propery, in order to get 
a title to property with little or no outlay of his own. 
Accordingly we find it laid down in New York that if a 
purchaser under a foreclosure sale undertake to pur¬ 
chase for the benefit of the mortgagor, and thus acquire 
the title at a price greatly below its value, he will be 
deemed the trustee of the party for whom he has under¬ 
taken the purchase; and, on tender to him of the pur¬ 
chase price paid and interest, he will be compelled to 
convey the property to the mortgagor, though the un¬ 
dertaking to purchase was verbal.” Quoted from page 
454 Bigelow, where the following authorities are given 
in the foot-notes: 
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Ryan v. Dox, 34 N. Y. 307. 

Brown v. Lynch, 1 Paige, 147. 

Sanford v. Norris, 4 Abb. App. Cas. 144. 

Levy v. Brush, 45 N. Y. 589, 596. 

Church v. Kidd, 3 Hun, 254, 265. 

Glass v. Hulbert, 102 Mass. 24, 39. 

Cowperthwaite v. First National Bank, 102 Penn. 
St. 397. 

See Wolford v. Herrington, 74 Penn. St. 311 ante, 
pp. 306, 307. Of course if the person who sets 
up the existence of the trust was already entitled 
to a conveyance, and a person employed by him 
to obtain it takes it to himself, there will be the 
clearest kind of a trust. Smith v. Wright, 49 
Ill. 403. See Woodman v. Davis, 32 Kans. 344, 
of money furnished to pay off incumbrances. 

Heard v. Pilley, L. R. 4 Ch. 548, doubting Bartlett 
v. Pickersgill, 4 East, 577, note, ante, p. 452. “I 
cannot at all accede to the argument • * # that 
* * * where the agent goes to the principal and 
says, ‘I will go and buy an estate for you,’ 
it is not a fraudulent act on his part afterwards 
to buy the estate for himself, and to deny the 
agency.’’ Selwyn, L. J. in Heard v. Pilley, supra. 
Giffard, L. J. to the same effect. 

Conclusion. 

In conclusion it is respectfully submitted that the Court 
below was clearly in error in dismissing the complaint. 
To hold otherwise is to leave the plaintiff unprotected and 
at the mercy of the defendants who were employed, and 
undertook, to protect him and to safeguard his interests. 

WM. A. GALLAGHER, 

203 Union Trust Bldg., 
Attorney for Appellant. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1940. 


No. 7703. 


Special Calendar 


GEORGE W. MANDLEY, Appellant , 

vs. 

PAUL B. BACKER, et al., Appellees. 


APPELLEES’ BRIEF. 


1 . 


Statement of Case. 

The amended complaint alleges that the plaintiff, George 
W. Mandley, requested the defendants to aid him in pur¬ 
chasing a real estate in Prince George’s County, Maryland, 
which had been foreclosed by the Hyattsville Building As¬ 
sociation who held a deed of trust on said real estate. 
Thereafter the Appellees with their own money redeemed 
the property from the said Hyattsville Building Association 
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which had purchased it at a foreclosure sale. The amended 
complaint does not state how much in excess of the Four 
Hundred Dollars ($400.00) owed on the first trust was paid 
by the appellees in order to redeem the property and the 
complaint nowhere specifically and in definite terms alleges 
an exact agreement existing between the appellant and 
appellees. Furthermore, the amended complaint does not 
allege that as a result of the actions of the appellees, he 
lost an opportunity to place a bid for said property when 
the same was foreclosed by the Hyattsville Building As¬ 
sociation who were also the purchasers thereof. The amend¬ 
ed complaint was dismissed by the lower Court. 


2 . 


Statement of Points. 

That the alleged contract was not in writing and there¬ 
fore violated the Statute of Frauds. 

3 . 

Summary of Argument. 

A complaint to impress a trust on realty can not be sus¬ 
tained where there is an oral agreement for an appellee to 
purchase in the realty after a foreclosure and to take title 
in himself as security for the monies advanced as the same 
violates the Statute of Frauds. 

4. 

Argument. 

1. The appellees are willing to concede that the Court 
did have jurisdiction in this case. 
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2. The following statements of the law appears in Bige¬ 
low, A Treatise On The Law Of Fraud: 

Volume 1—page 307—paragraph 2— 

“If,, however, the agent’s authority be parol, and 
there is nothing in the employer's ease but the bare 
employment, the case, by reason of the Statute of 
Frauds, will be different. It is definitely laid down 
that where a man merely employs another by parol to 
buy an estate for him, and the agent buys the estate 
for himself and then denies the trust, there, if no part 
of the purchase money was paid by the principal and 
there was no written agreement, he cannot compel the 
agent to convey the property to him; the fiduciary rela¬ 
tion alone is not enough. But in Kngland a different 
rule may prevail.” 

Chapter 2—page 452—paragraph 2— 

“A trust of the kind is deemed to arise (1) where 

A furnishes B witli monev with which to buv land for 

* * 

A, (2) where A gives money or property to B upon 
B’s promising to hold it in whole or in part for C, or 
(in England) for the grantor, (3) where A makes to 
B an absolute conveyance of land, which is in fact in¬ 
tended to secure the payment of a debt of the grantor 
to the grantee, and in other ways. B's refusal or 
failure to regard his undertaking is commonly spoken 
of as a ‘fraud’; in reality the case is one of construc¬ 
tive fraud, since it is not necessary that there should 
have been any wrongful purpose on his part at the time 
of the undertaking. It may often indeed be true that 
B’s intention was wrongful at the outset, so as to 
make a true case of deception; but it is enough that 
the intention subsequently became wrongful. Lndeed, 
the undertaking itself raises a trust in regard to the 
money or property put into B’s hands in reliance upon 
it, and it would be sufficient to describe B’s refusal or 
neglect to perform it as a breach of trust. According¬ 
ly in England A’s right to the benefit of a trust ap¬ 
pears to rest, as we shall see, merely upon the relation¬ 
ship involved in the employment. 

Taking now the first phase of the subject, it is laid 
down that where one person furnishes another with 
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money to be used in the purchase of land for the form¬ 
er, and a conveyance is taken in the name of the latter, 
a trust results in favor of the party who advanced 
the money. So too, where the plaintiff buys land with 
his own money, and takes the deed in the name of the 
defendant, a trust results in favor of the plaintiff. 
And in either case parol evidence may be given to 
prove the facts; and these, if established, take the case 
out of the operation of the statute. Money being paid 
by the plaintiff, the trust arises ‘by implication of law’, 
within the statute, and not from any agreement of the 
parties.” 

Chapter 2—page 456—paragraph 2— 

“But as we have seen, the relation arising from mere 
employment to buy is not sufficient in this country to 
I raise a trust within the statute; the payment of money 
by the party who claims the trust, or the existence of 
some other important fact, in addition to the promise, 
is necessary in the United States. In regard to the 
payment of money it is held that in order to raise a 
resulting trust, the principal’s money must have been 
used at or before the time of the purchase. After the 
legal title has been conveyed to one who agreed to buy 
for another, the application of the latter’s money to 
pay notes for the purchase-money creates no resulting 
trust in favor of the other. The trust must attach, if 
ever, at the time of the conveyance; for it is the money 
! which has gone to the vendor as the inducement for the 
title with which he parts that creates the equity in favor 
of him who advances it. But it is suggested that the 
case may be different when a verbal agreement is 
clearly proved between two persons to make a joint 
purchase, though no price is actually paid at the time 
by him whose name is not in the articles or deed, but 
subsequent payment of his share is made. In such a 
case it is possible that the fulfillment of the bargain 
will cause relation back to the original agreement, and 
so raise a trust. The rule upon which the American 
cases are founded was well established before the doc¬ 
trine of constructive fraud in fiduciary and confiden¬ 
tial relations had become developed.” 



From the above statements of the law it clearly appears 
that no trust of realty could arise by implication of con¬ 
struction of law in accordance with Title 11, Chapter 3 of 
the D. C. Code. 

Furthermore, the law in the District of Columbia has 
been well settled in the case of Baldi vs. Ambrogi, 67 App. 
D. C. 101, wherein this Court held that a parol agreement 
whereby the appellant transferred title to real estate to 
the appellee as security for advances made to the appel¬ 
lant. by the appellee in order that they might share equally 
from the income or profit from the real property was held 
unenforceable under the Statute of Frauds. The Court 
in that case cited the case of McIntosh vs. Green, 25 App. 
D. C. 456, wherein the Court held that a parol agreement 
by one to purchase land in his own name, to pay for it with 
his own money, and to hold it for the benefit of another 
person does not create an oral trust. 

In the case of Howland vs. Blake, 97 U. S. 624, it "was held 
that a purchaser of real property at foreclosure sale under 
an oral agreement to hold the same as security for the 
money due and to be recognized upon the extinguishment 
of the debt could not be enforced as it was in violation of 
the Statute of Frauds. The Maryland Court of Appeals 
in the case of Mogart vs. Smouse, 103 Md. 463, 63 A. 1070, 
and 7 Ann. Cas. 1140, is to the same effect. 

Conclusion. 

In conclusion it is respectfully submitted that the Court 
below' w'as not in error in dismissing the complaint. 

ALBERT BRICK, 

Attorney for Appellees, 

619 Southern Building, 
Washington, D. C. 











